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SPARE THE ROD 

(Due Process re School Discipline) 



STUDENT'S LESSON PLAN 



INTRODUCTORY UNIT 

Instructions For The Student 

You will witness several students in the class role-play 
a suspension hearing. Read the case below. Follow the 
play so that you can take part in the discussion following 
the role-play. 

SUSPENSION 

A Role-Play Simulation 

David Gerber is suspended from school for having been 
involved in a fight in a school lavatory in which another 
student suffered a fractured skull. Several students were 
present when the fight occurred. One of those students 
immediately went to the principal's office and informed 
him of what was happening. The principal rushed to the 
lavatory and arrived to find the injured student on the 
floor and David standing near him with his clothes dishev- 
eled. The principal accused David of being responsible for 
the injured student's condition and gave David an opportunity 
to explain what had happened. David said that he had been 
attacked by the injured student and that there were other 
students who had rushed out of the bathroom at the begin- 
ning of the fight who would support his story. Other 
students who were actually in the lavatory when the prin- 
cipal arrived, however, contradicted David's story and said 
that David had been the aggressor. The principal did not 
believe David and suspended him on the spot. On the follow- 
ing day, David's parents received a written notice of David's 
suspension in the mail. The notice informed them that David 
had been suspended from school fee-^ive days for fighting in 
the men's lavatory. They were further advised that a meeting 
was scheduled for Wednesday at 10:00 a.m. with the principal 
to hear the charges and discuss the matter. Mr. and Mrs. 
Gerber were requested to be present. The suspension notice 
was signed by the principal. 

INSTRUCTIONS FOR ROLE-PLAY 

1. Select students to play the following roles: The 
Principal, David Gerber, Mr. Gerber, Mrs. Gerber. 

2. Setting: The Principal's Office, Tuesday morning, 
10:00 a.m. ^ 



ERIC 



3 



SPARE THE ROD 



3. The Principal will explain that under the Education 
Code an oral or written notice of suspension and the 
reasons for the suspension must be given the student 
and the parents. He will explain that the meeting 
was being held because David had denied that he had 
attacked the other student and, therefore, was e . titled 
to a hearing with his parents present. 

4. ine Principal will relate to David's parents what had 
occurred in the lavatory and why he suspended David. 

5. The parents will respond. 

6. David will tell his side of the story. 

7. The Principal will ask questions of David. 

8. The parents will ask David questions. 

9. The class will be asked to decide whether the facts 
presented by the Principal warrant suspension. The 
class should decide whether David's explanation sup- 
ports his denial of having committed the offense. 



CLASS DISCUSSION AFTER ROLE-PLAY 

When the simulation has been concluded, discuss the proceed- 
ings with the class. Use the following questions as a 
springboard to your discussion. 



1. Do you think David had a fair hearing? 

2. Do you feel that a student should have legal repre- 
sentation at such a hearing? Why? Why not? 

3. Do you think a student would have fairer treatment if 
another student were present as observer? 

4. Do you think that David should be permitted to bring 
witnesses to testify for him? Why? Why not? 

5. Why do you think the Supreme Court decided that students 
have the right to notice of suspension and a hearing 
after such a notice is given? 

G. Do you think these requirements interfere with the 
Principal's authority in the school? 
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LAWYER - IN-THE-CLASSROQM UNIT 

Read th » following case. Consider the facts and issues 
carefully. Study the questions below and be prepared to 
discuss hem with the visiting lawyer. 

THE CASE 

Dwight Jones was a student at Central High School and was 
present in the lunchroom when a large number of students 
created a disturbance, causing significant damage to prop- 
erty in the lunchi;oom. This disturbance followed several 
weeks of unrest at the school and school officials were 
anxious to put an end to such unruly behavior. The prin- 
cipal asked the few teachers who were present in the 
lunchroom for the names of those students involved. Dwight 
Jones was among 75 students identified, all of whom were 
immediately suspended from school for a period of five days 
as a result of their alleged involvement in the lunchroom 
incident. Dwight maintains that he was merely an innocent 
bystander and took no part in the incident. However, he 
was never given an opportunity to present his side of the 
story, but was merely informed by the principal of the 
decision to suspend him. 

One day following the incident, Dwight 's parents were noti- 
fied in writing by the principal of his suspension and were 
invited to attend a conference to discuss Dwight 's future 
at the school. The fact of Dwight 's suspension was noted 
in his permanent records and any colleges to which he might 
apply for admission or employers to whom he mighc apply 
for a job will be informed, pursuant to school rules, of the 
fact that he had been suspended in connection with the lunch- 
room incident. 

QUESTIONS 

A. Does a student have a right to some form of legal 
protections before he can be suspended from school? 
If he does have such a right, what form should such 
procedures take? 

B. Who has an interest in the issues? Which of these 
issues are or should be protected by law? Why? 

C. Do you think that a student has a right to some form 
of notice and a hearing before he can be suspended 
from school? Why? 

D. Do you think that the school has deprived Dwight of 
any rights as guaranteed under the Duo Process clause 
of the 14th Amendment to the Constitution which states 
that the state shall not . . . "deprive any person 
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E. 



? HO* • ^^^®^ty or property without due process of 
iaw ? Should a principal have an absolute right to 
suspend a student for 10 days or less? Do you think 
that children are entitled to the same constitutional 
rights as adults? Why? Why not? 

If you were the court, how would you resolve this case? 
Why? 
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FOLLOW-UP UNIT 

The members of the class will engage in a role-play activity 
which will involve them in an expulsion, suspension or cor- 
poral punishment situation, which will give the students an 
opportunity to use the information gained from the lawyer's 
visit. Read the article on "Expulsion, Suspension and Cor- 
poral Punishment" the teacher will pass out to the class. 
Read your case carefully. Consider the interests of the indi- 
vidual you role-play and present the arguments you believe such 
person would present in your case. 

Instructions For The Observer 

The person who is the observer should not participate in the 
preparation for the role-play. 

While the simulations are being performed in your small group, 
the observer should watch what is happening and be prepared 
to answer the following questions: 

A. Was the student treated fairly? why? why not? 

B. Were any constitutional rights violated? if a similar 
situation arose outside of school, would the action 
taken be unlawful? 

C. What was the attitude of each person in the skit? What 
motivated each person in the skit to act as he did? Was 
the role-play realistic? 

After the role-play, the observer will act as discussion 
loader of his/her small group. 

Instructions For The Players 

After role-playing is completed, students in each small group 
should discuss what happened with the observer acting as 
leader. 

Following these discussions, those who had roles of students 
should lead off a general class discussion by describing the 
events t-hat occurred in their group. 

CASE 1 

Bill Haskins is a high school student who was reported to the 
principal for wearing his hair longer than school regulations 
allowed. Bill's parents. Bill and the teacher are called 
into the principal's office to discuss the matter. 
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CASE 2 



Carol Stern had written an article on birth control for the 
high school paper. The journalism teacher referred the 
article to the principal who decided that it should not be 
printed. Carol complained to her parents who then made an 
appointment to meet with the principal and teacher. 



CASE 3 



James Collier wanted to discuss the possible presidential 
impeachment in the U.S. History class. The teacher refused 
to allow the discussion, and James challenged her decision. 
He was then reported to the principal's office for insubordi- 
nation . 



CASE 4 



The eleventh-grade class voted to hold a demonstration to 
protest a cutback in school funds for athletic programs by 
carrying signs in front of the school during lunch and 

"^^^ ^^^^^ officers and the advisor meet 
with the principal to discuss the proposed demonstration. 



CASE 5 



The school librarian, fed up with the large number of over- 
due books, had the custodian open all the school lockers 
to retrieve library books that were overdue. In Nancy Lee's 
locker, the librarian noticed a packet of marijuana. He 
reported this to the principal. Nancy and her parents are 
called into the principal's office where the police are 
already discussing the matter with the librarian and the 
principal . 



CASE 6 



Steve Gertman's teacher reported Steve to the principal 
for talking in class for the fifth time in one week. The 
principal, on receiving the fifth report, called Steve 
into his office and announced that he is suspended from 
school pending a parent conference. Steve, his parents, 
the teacher and the principal meet to discuss the suspension. 

CASE 7 



Martha Martin had been caught smoking in the bathroom. She 
was brought into the vice-principal's office and paddled. 
Later that day, Martha and her parents meet with the vice- 
[jrincipal and teacher who found Martha smoking. 
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TEACHER'S LESSON PLAN 



INTRODUCTORY UNIT 

To prepare the students for a lively discussion on suspen- 
sions and expulsions with the visiting lawyer, and to provide 
a basis for understanding the issues that revolve around the 
Due Process Clause of the 14th Amendment as they pertain to 
students, have the class participate in the mini-role 
simulation, "Suspension". 

Copy the Situation, Instructions, and the Questions. Dis- 
tribute to the class. After the class has read the Situation, 
choose a "principal", a "student", and two "parents" to play 
the roles. 



SITUATION 



SUSPENSION 

A Role-Play Simulation 

David Gerber is suspended from school for having been 
involved in a fight in a school lavatory in which another 
student suffered a fractured skull. Several students were 
present when the fight occurred. One of those students 
immediately went to the principal's office and informed 
him of what was happening. The principal rushed to the 
lavatory and arrived to find the injured student on the 
floor and David standing near him with his clothes dishev- 
eled. The principal accused David of being responsible for 
the injured student's condition and gave David an opportunity 
to explain what had happened. David said that he had been 
attacked by the injured student and that there were other 
students who had rushed out of the bathroom at the begin- 
ning of the fight who would support his story. Other 
students who were actually in the lavatory when the prin- 
cipal arrived, however, contradicted David's story and said 
that David had been the aggressor. The principal did not 
believe David and suspended him on the spot. On the follow- 
ing day, David's parents received a written notice of David's 
suspension in the mail. The notice informed them that David 
had been suspended from school for five days for fighting in 
the men's lavatory. They were further advised that a meeting 
was scheduled for Wednesday at 10:00 a.m. with the principal 
to hear the charges and discuss the matter. Mr. and Mrs. 

Gerber were requested to be present. The suspension notice 
was signed by the principal. 
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INSTRUCTIONS FOR ROLE-PLAY 

1. Select students to play the following roles: The 
Principal, David Gerber, Mr. Gerber, Mrs. Gerber. 

2. Setting: The Principal's Office, Tuesday morning, 
10:00 a.m. 

3. The Principal will explain that under the Education 
Code an oral or written notice of suspension and the 
reasons for the suspension must be given the student 
and the parents. He will explain that the meeting 
was being held because David had denied that he had 
attacked the other student and, therefore, was entitled 
to a hearing with his parents present. 

4. The Principal will relate to David's parents what had 
occurred in the lavatory and why he suspended David. 

5. The parents will respond. 

6. David will tell his side of the story. 

7. The Principal will ask questions of David. 

8. The parents will ask David questions. 

9. The class will be asked to decide whether the facts 
presented by the Principal warrant suspension. The 
class should decide whether David's explanation sup- 
ports his denial of having committed the offense. 



CLASS DISCUSSION AFTER ROLE-PLAY 

Ask the class to discuss the following questions after the 
role-play has been completed. 

1. Do you think David had a fair hearing? 

2. Do you feel that a student should have legal repre- 
sentation at such a hearing? Why? Why not? 

3. Do you think a student would have fairer treatment if 
another student were present as observer? 

4. Do you think that David should be permitted to bring 
witnesses to testify for him? Why? why not? 

5. Why do you think the Supreme Court decided that students 
have the right to notice of suspension and a hearing 
after such a notice is given? 

6. Do you think these requirements interfere with the 
Principal's authority in the school? 
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S 10602. Grounds for Suspension and Expulsion 

Continued willful disobedience, habitual profanity or 
vulgarity, open and persistent defiance of the authority of 
the school personnel, or assault or battery upon a student, 
upon school premises or while under the authority of school 
personnel, or continued abuse of school personnel, assault 
or battery upon school personnel, or any threat of force 
or violence directed toward school personnel, at any time or 
place shall constitute good cause for suspension or expulsion 
from school; however, no pupil shall be suspended or expelled 
unless the conduct for which he is to be disciplined is 
related to school activity or school attendance. 



§ 10605.1 Suspension of Order To Expel; 

Program for Rehabilitation 

A governing board that has voted to expel a pupil may 
suspend the enforcement of such expulsion for a period of 
not more than one full semester in addition to the balance 
of the semester in which the board votes to expel and may, 
as a condition of such suspended action, assign the pupil 
to a school, class, or program which is deemed appropriate 
for rehabilitation of the pupil, in lieu of other authorized 
educational programs to which the pupil may be assigned, such 
school, class, or program may be offered as a community- 
centered classroom and may include experiences for the pupil 
as an observer or aide in governmental functions, as an on- 
the-job trainee, and as a participant in specialized tutorial 
experiences or individually prescribed educational and 
counseling programs. Such programs shall include an indi- 
vidualized learning program to enable pupil to continue 
academic work for credit toward graduation and shall qualify 
for state apportionment based on average daily attendance 
for only those hours in courses which earn credit for gradu- 
ation and which conform to the provisions of Section 11251 
of the Education Code. 

At the conclusion of the designated period during which 
an expulsion action is suspended, the governing board shall: 
(1) reinstate a pupil who has satisfactorily participated in 
a school, class, or program to which such pupil has been 
assigned as a condition of the suspended action and permit 
the pupil to return to the school of former attendance or 
voluntarily to attend other programs offered by the district; 
or (2) if a pupil's conduct has been unsatisfactory, enforce' 
the expulsion action previously voted by the board. 

If the pupil is reinstated, the board may also take 
action to expunge the record of the expulsion action. 
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S 10609. Expulsion Appeals to County Board 

If a pupil is expelled fr-n school, the pupil or the 
parent or guardian of the pup. otay appeal, within 30 days 
following the decision to expel by the governing board, 
to the county board of edu^Ation which shall hold a hearing 
thereon and render its decision. 

The county board of education shall establish rules 
and regulations governing procedures for expulsion appeals 
pursuant to this section and not in conflict with Sections 
10609.1 through 10609.4, including, but not limited to notice 
of filing such appeal, setting the hearing date, certifica- 
tion to the county board of the record of the proceedings 
at the district level, hearing procedures, and preservation 
of a record of the hearing. 



§ 10609.2 Expulsion Appeals to County Board; 
Admissible QocumentatiolT 

The county board of education shall determine the appeal 
from a pupil expulsion upon the record of the hearing before 
the district governing board, together with such applicable 
documentation or regulations as may be ordered. No evidence 
other than that contained in the record of the proceedings 
of the school board may be heard unless a de novo proceeding 
is granted as provided in Section 10609.3. 

It shall be the responsibility of the appellant to submit 
a written transcription for review by the county board. The 
cost of such transcript shall be borne by the appellant 
except (1) where the appellant certifies that he or she can- 
not reasonably afford the cost of the transcript because of 
limited income or exceptional necessary expenses, or both; 
or (2) ma case in which the county board reverses the deci- 
sion of the local governing board pursuant to subdivision (b) 
of Section 10609.3, the county board shall require that the 
local board reimburse the appellant for the cost of such trans- 
cription. The review by the county board of the decision of 
the governing board shall be limited to the following questions; 

(a) Whether the governing board has proceeded without or in 
excess of its jurisdiction. 

(b) Whether there was a fair hearing before the governing 
board. ^ 

(c) Whether there was a prejudicial abuse of discretion 
m the hearing, as such abuse of discretion is described in 
subdivision (b) of Section 1094.5 of the Code of Civil Procedure. 

(d) Whether there is relevant evidence, which, in the 
exorcise of reasonable diligeice, could not have been produced 
or which was improperly excluded at the hearing before the 
<fovcrnin(j board. 
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DAY TWO 
LAWYER'S VISIT 

Prior to th<= attorney's visit, copy and distribute the Day 
Two materia .s of the Student's Plan to the class. Have 
the students study the case that will be analyzed by the 
lawyer. Ask the students to study the following questions 
in preparation for discussion of the issues raised in the 
case . 

THE CASE 

Dwight Jones was a student at Central High School and was 
present in the lunchroom when a large number of students 
created a disturbance, causing significant damage to prop- 
erty in the lunchroom. This disturbance followed several 
weeks of unrest at the school and school officials were 
anxious to put an end to such unruly behavior. The prin- 
cipal asked the few teachers who were present in the 
lunchroom for the names of those students involved. Dwight 
Jones was among 75 students identified, all of whom were 
immediately suspended from school for a period of five days 
as a result of their alleged involvement in the lunchroom 
incident. Dwight maintains that he was merely an innocent 
bystander and took no part in the incident. However, he 
was never given an opportunity to present his side of the 
story, but was merely informed by the principal of the 
decision to suspend him. 

One day following the incident, Dwight 's parents were noti- 
fied in writing by the principal of his suspension and were 
invited to attend a conference to discuss Dwight 's future 
at the school. The fact of Dwight 's suspension was noted 
in his permanent records and any colleges to which he might 
apply for admission or employers to whom he might apply • 
for a job will be informed, pursuant to school rules, of the 
fact that he had been suspended in connection with the lunch- 
room incident. 

QUESTIONS 

A. Does a student have a right to some form of legal 
protections before he can be suspended from school? 
If he does have such a right, what form should such 
procedures take? 

B. Who has an interest in the issues? Which of these 
issues are or should be protected by law? Why? 

C. Do you think thit a student has a right to some form 
of notice and a hearing before he can be suspended 
from school? Why? 



ERIC 



5 

U 



SrARE THE ROD 



D. Do you think that the school has deprived Dwight of 
«»ny rights as guaranteed under the Due Process clause 
of the 14th Amendment to the Constitution which states 
that the state shall not . . , "deprive any person 

?^ M * 'liberty or property without due process of 
law ? Should a principal have an absolute right to 
suspend a student for 10 days or less? Do you think 
that children are entitled to the same constitutional 
rights as adults? Why? Why not? 

E. If you were the court, how would you resolve this case? 
Why? 
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FQLLQW-UP UNIT * 

Divide the class into six or seven groups. Choose students 
in each group to represent the parties in each situation - 
student, parent or parents, teacher, school administrator 
and observer. Have each group prepare to act out a different 
one of the incidents described below. The observer should 
not participate in the preparation for the role-play. 

While the simulations are being performed in each small 
group, the observer should watch what is happening and 
answer the following questions; Was the student treated 
fairly? Why? Why not? Were any constitutional rights 
violated? If a similar situation arose outside of school, 
would the action taken be unlawful? What was the attitude 
of each person in the skit? What motivated each person in 
the skit to act as he did? Was the role-play realistic? 

After the role-playing is completed, students in each small 
group should discuss what happened with the observer acting 
as the leader. Following these discussions, those who had 
roles of students should lead off a general class discussion 
by describing the events that occurred in their group. This 
large discussion is the most important part of the entire 
activity and should not be rushed. At the final stage the 
instructor can serve as discussion leader. 

CASE 1 

Bill Haskins is a high school student who was reported to the 
principal for wearing his hair lonqer than school regulations 
allowed. Bill's parents, Bill and the teacher are called 
into the principal's office to discuss the matter. 

CASE 2 

Carol Stern had written an article on birth control for the 
high school paper. The journalism teacher referred the 
article to the principal who decided that it should not be 
printed. Carol complained to her parents who then made an 
appointment to meet with the principal and teacher. 

CASE 3 

James Collier wanted to discuss the possible presidential 
impeachment in the U.S. History class. The teacher refused 
to allow the discussion, and James challenged her decision. 
Ho was then reported to the principal's office for insubordi- 
nation. 




It is suggested that the teacher copy the a-^icle 
"Expulsion, Suspension and Corporal Punish^ it," on 
pages 26-27 of the Fall, 1974 issue of the Bill of 
Rightn Ne wsletter from which role-play exercise is 
taken, and distribute the article to the class for 
study prior to the role-play. 
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CASE 4 



The eleventh-grade class voted to hold a demonstration to 
protest a cutback in school funds for athletic programs by 
carrying signs in front of the school during lunch and 
atter class hours. The class officers and the advisor meet 
with the principal to discuss the proposed demonstration. 



CASE " 



The school librarian, fed up with the large number of over- 
due books, had the custodian open all the school lockers 
to retrieve library books that were overd a. In Nancy Lee's 
locker, the librarian noticed a packet of marijuana. He 
reported this to the principal. Nancy and her parents are 
called into the principal's office where the police are 
already discussing the matter with the librarian and the 
principal. 

CASE 6 

Steve Gertman's teacher reported Steve to the principal 
for talking in class for the fifth time in one week. The 
principal, on receiving the fifth report, called Steve 
into his office and announced that he is suspended from 
school pending a parent conference. Steve, his parents, 
the teacher and the principal meet to discuss the suspension. 

CASE 7 

Martha Martin had been caught smoking in the bathroom. She 
was brought into the vice-principal's office and paddled. 
Later that day, Martha and her parents meet with the vice- 
principal and teacher who found Martha smoking. 
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EXPULSION, SUSPENSION AND CORPORAL PUNISHMENT 
Eighth and Fourteenth Amendment Rights 



A few courts have been called on to analyze the constitution- 
ality of corporal punishment under the Eighth and Fourteenth 
Amendments. In Sims v. Board of Education of Indep. Sch» 
Dist. No. 22 (329 R.Supp. 678), a student sued to stop the 
use of corporal punishment after he was paddled for taking a 
template from a crafts room. It was claimed corporal punish- 
ment violated the Due Process and Equal Protection Clauses 
of the Fourteenth Amendment because it is summary punishment 
without an opportunity to be heard because it is arbitrary, 
capricious, and not reasonably related to an educational 
purpose, and because it caused substantial and lasting harm 
out of proportion to the gravity of the situation. The. court 
answered that there is no due process violation because the 
purpose of corporal punishment is reasonably related to the 
purpose of promoting decorum in the schools and the effective- 
ness would be minimal if the school officials had to have 
formal proceedings before they could paddle a student. The 
court found no equal protection issue if some students are 
paddled while others are punished differently because each 
situation is unique. The punishment was also found not to 
be cruel and unusual because the physical harm is so slight. 
Another court, in Glaser v. Marietta (351 F.Supp. 555), 
u..iOlding corporal punishment, said if the parents have the 
right to physically punish their children, then the same type 
of punishment cannot be constitutionally forbidden when used 
by a person to whom the right had been delegated. In addition 
the due process requirements of notice and hearing had been 
met by the preliminary talk between the student and the prin- 
cipal before the punishment was administered. However, the 
court noted that, in this case, the mother did not want the 
principal to use corporal punishment on her child. Therefore, 
the school could not use corporal punishment on her son 
because it would violate her fundamental right to raise her 
child as she saw fit. 

When a student is threatened with expulsion or suspension, 
he ojl she is entitled to the procedural due process protec- 
tions or receiving notice of the charges and of an opportunity 
to be heard because a student has a protected interest in 
continuing his or her education. The question in cases involv 
ing expulsion or suspension is what specific protections are 
necessary. Should an attorney be present? Should one be 
appointed at state expense? Can students compel witnesses 
to appear on their behalf? What degree of proof is necessary 
before the school officials can take disciplinary action? 
Courts have always said that the requirements of due process 
differ with different situations, and in these cases, courts 
have not found the requirements of due process to be the 
r.amo as the requirements in a criminal trial. Some states 
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have laws that specify the proce re to be taken before a 
student can be expelled or suspended. These laws provide 
how notice shall be given to the student and parents and 
how the hearing shall be conducted. 

Some courts also find the constitutional requirements differ 
when it is u case of suspension rather than expulsion or when 
the period of suspension is long or short because less pro- 
tection is necessary when lesser punishments are involved. 
As one judge said in Baker v. Downey City Board of Education , 
307 F.Supp. 517, "the school officials were charged with the 
conduct of the educational program and if the temporary 
suspension of a high school student could not be accomplished 
without first preparing specifications of charges, giving 
notice of hearing, and holding a hearing or any combination of 
these procedures, the discipline and ordered conduct of the 
educational program and the moral atmosphere required by 
good educational standards would be difficult to maintain." 
However, a different court of appeals held in Betts v. Board 
of Education of city of Chicago , 466 F.2d 629,~thit eveKl^n 
tne student admitted the wrongdoing, she was entitled to a 
hearing so that she could provide arguments on her behalf 
before she was given a punishment similar to expulsion, 
especially since the choice of punishments was within the 
officials' discretion. 

The case of Deborah Lynn Cleaves in Hobson v. Bailey , 309 
F.Supp. 1393, shows how these due process considerations can 
arise in school actions. Deborah, a class officer and an 
honor student, participated in a boycott of classes to rally 
support for a municipal employees' union and for N.A.A.C.P. 
efforts to obtain satisfaction of certain complaints about 
the Memphis school system. After missing four Mondays of 
school in October and November and participating in a walkout 
of classes on Tuesday, November 12th, Deborah was placed on 

Home Suspension" for cutting classes and leaving school 
without permission. Deborah was notified that she had to 
return to school within three days accompanied by a parent 
to be readmitted to school. While on three-day suspension, 
she continued to support the Black boycott and appeared in 
demonstrations. At this point, Deborah and her mother went 
to the required meeting with her school officials but were 
told that Deborah had been placed on "Board Suspension" for 
picketing in front of the school. Deborah and her mother 
then went to the Board of Education, where they were told 
why she was suspended, that she would not be allowed to 
return to school and the alternatives open to her. After 
this meeting, Deborah participated in other protest and was 
arrested at one demonstration for disorderly conduct. The 
probation officer told her if she would agree to settlement 
out of court without a hearing, she could return to school. 
Deborah agreed, but was not readmitted, and other efforts 
to re-enroll her in her school were unsuccessful. Finally, 
m December, Deborah was given permission to enroll in one 
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of two other schools that had had no demonstrations. In 
January, Deborah and her attorney were granted a hearing. 
At that hearing, the board upheld its December decision, 
and Deborah and her attorney then filed suit. The court 
held that the Board suspension was justified by Deborah's 
regular and repeated absences from school which interfered 
with the educational processes, but that the discipline 
was not properly administered. At the time Deborah and her 
mother had the meeting at the Board of Education, Deborah 
was denied her constitutional rights under the Fourteenth 
Amendment because the nature of the charges were not 
explained to her, because the school official did not have 
Deborah's complete record before him, because there was no 
method of review provided as a matter of right, and because 
she was not told how to get a more complete hearing. How- 
ever, the meeting in January did meet the due process require 
ments because Deborah had an opportunity to present a defense 
by being advised of the witnesses against her and by being 
able to present witnesses on her behalf. 



ERIC 



11 



SPARE THE ROD 



INFORMATION FOR THE TEACHER * 

The United States Supreme Court, in Goss v. Lopez U.S., 
95 S.Ct. 729 (1975), examined the rights of public school 
students who were accused of misconduct for which they 
could have been suspended. Before these decisions, the lower 
federal courts had all agreed that if the punishment for mis- 
conduct was removal from school for a period of time long 
enough to be called expulsion, the Due Process Clause of the 
Fourteenth Amendment protected the students' rights. However, 
there was much confusion as to how long the removal had to 
be before the Due Process Clause applied. 

In the Goss case, eight high school students and one junior 
high school student were suspended for 10 days during a time 
when there was a great deal of student unrest in their school 
district of Columbus, Ohio. Most of these nine cases involved 
some type of student demonstrations. In each case, the student 
was suspended without any hearing. 

In deciding this case, the Supreme Court first recognized 
that the students' right to public education is a property 
interest, entitled to protection under the Due Process Clause. 
Even if the suspension is for as short a period as 10 days, 
the Due Process Clause still applies because suspension can 
have serious effects on the student's reputation with other 
students and teachers and could even effect his or her chances 
in getting into college or getting a job. The court concluded 
that the harm that a 10-day suspension can do is not so small 
as to make the protection of constitutional rights unneces- 
sary. Also, by possible harm to the student's reputation 
could threaten the student's liberty by limiting his or her 
future educational and career choices. 

Next, the Supreme Court had to examine what type of protec- 
tion should be afforded the students. At least, the court 
said, a student should get " some kind of hearing" (emphasis 
in the original). The Due Process Clause's requirements are 
met if the student is "given oral or written notice of the 
charges . . . and, if he denies them, an explanation of the 
evidence the authorities have and an opportunity to present his 
side of the story." The court later explained this by saying, 
"We hold only that, in being given an opportunity to explain 
his version of the facts at this discussion, the student first 
bo told what he is accused of doing and what the basis of the 
accusation is ... we stop short of construing the Due Process 
Clause to require countrywide that hearings in connection with 
short suspensions must afford the opportunity to secure counsel, 
to confront and cross-examine witnesses supporting the charge 
or to call his own witnesses to verify his version of the 
incident." The court also set out an exception to the require- 
ment of Due Process protection in cases where the students are 
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a continuing threat of harm to persons or property or of 
disruption to the school, but in those cases, notice and a 
hearing should follow as quickly after the suspension as 
possible. 

Four of the nine justices disagreed with the opinion of the 
court. They had many criticisms of the majority's analysis. 
First they said enjoyment of a publiq school education is 
not a right within the Due Process Clause of the Fourteenth 
Amendment. Additionally, they wrote, a 10-day suspension is 
not a grievous loss that requires the protection of the Due 
Process Clause. 

Secondly, the dissenters expressed the fear that the Due 
Process requirements will be harmful to the students and 
the schools. School authorities need discretion to operate 
the schools and even to make disciplinary decisions and the 
interests of the school officials and students are similar. 

Lastly, the dissenters feared that the Supreme Court's ruling 
in the future will be applied in deciding issues of grading 
students, promotions, registration in required courses, exclu- 
sion from school activities and a host of other decisions 
that teachers and school administrators make. If this happens, 
courts, not lawmakers and educators, will be running the 
schools . 

Shortly after Goss v. Lopez was decide!, the Supreme Court 
extended students ' rights in Wood v. Strickland , U.S. 95 
S.Ct. 992 (1975), by allowing students who have been deprived 
of their constitutional rights to sue for damages. In this 
case the plaintiffs, three tenth-grade girls, were suspended 
by the school for "spiking" the punch at an extracurricular 
school meeting. Neither the girls nor their parents were pre- 
sent at the school board meeting. They were suspended for 
about three months. 

In the past, courts had held that public officials, such as 
school board members, could not be required to pay money 
damages in civil rights cases because the fear of being sued 
and owing large money judgments could make the official too 
timid or cautious in carrying out his or her duties when 
bold action might be called for. With a five-four majority, 
the Supreme Court decided that there were limits on a school 
official's freedom from paying damages or immunity. When 
the laws of a state did not tell the school official exactly 
what to do, in other words, when the school official had a 
choice to make, the court could require him or her to pay 
damages in certain situations. First, if he or she actually 
knew that the action he or she was taking would violate a 
student's constitutional rights, then damages may be awarded 
the student. Secondly, if the school official did not actually 
know his or her actions would bo unconstitutional but could 
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have boon expected to know, damages can be awarded. Thirdly, 
whether or not the official knew or should have known the 
action was unconstitutional, if he or she were spiteful and 
wanted to deprive a student of his or her constitutional 
rights, damages can be awarded the student. 

The majority believed their decision would serve the interests 
of the students by giving them some recovery for injuries 
caused by depriving them of their constitutional rights. How- 
ever, It would not hinder school officials from fulfilling 
their responsibilities with a threat of liability for each and 
fY®5Y-^^^^°" "^^ey took. Also, the limits on a school official's 
liability would benefit society because it would encourage qual- 
ified people to participate on school boards without threat of • 
Having to pay money damages to students. 

Four justices disagreed with the majority. They said that the 
field of constitutional law is too uncertain. For this rea- 
son. It would be wrong to expect school officials to know the 
law and to make them liable if they do not know it. They felt 
that the standard the majority established is too strict and 
fewer qualified people will participate on school boards 
because of the threats of liability. 
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COURT SYSTEMS 



There are essentially three ways to categorize our courts. 
First, there are trial and appellate courts . The job of 
the trial courts is to find the facts in the case and apply 
the law to those specific facts. All cases start at the 
trial court level. The appellate courts focus on the law 
involved m the case. They do not review questions of fact, 
which the trial court decitifts, Appellate courts decide 
whether the trial judge erred iri his interpretation of the 
law, and thus a case may reach dn appellate court only after 
It has been heard in a trial coiirt. 

t 

"» 

The second distinction is between criminal ana civil court s. 

In a criminal case (where accused has harmed society and 

government, representing society, brings a case against him), 
the government accuses a person of violating a law for which 
a penalty is provided. it se^ks to punish the accused by 
depriving him of his life, liberty, or property, in a civil 
case, one may also be deprived, of his property (and sometimes 
his liberty), but for a different reason. The purpose of a 
criminal trial is to punish the offender; that of a civil 
trial (one person against another — between private citizens) 
is to compensate one person for a loss caused by another. 
Common cases where such liability may be found are automobile 
accidents, sale of faulty merchandise, and failure to pay 
rent. 

Third, there are both state and federal court systems . (See 
Chart on Court Structures.) The federal district courts are 
the trial courts for all cases arising under the laws and 
Constitution of the United States, State courts have juris- 
diction over all cases arising at common law* and equity** 
as well as all cases under the laws of the states as enacted 
by their legislatures. Most cases, both criminal and civil, 
are brought in the state courts. Within the state court 
system there may be a number of different trial and appellate 
courts having jurisdiction, or authority, over different 
types of cases and cases of different degrees ot importance. 
For example, in California trial courts, a case in a large 
judicial district will be brought in either the municipaj 
^o^^t or the superior court . The superior cou^ t handles the 
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Common law - Law that has its origins in England and 
qrows from ever-changing custom and tradition. Judge- 
made law (as opposed to Icgislature-madc law) . 

E(iuity - A court's power to "do justice" whore specific 
lawa do not cover the situation. 
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more important cases — the felonies and civil cases involving 
over $5,000. But certain types of cases, such as divorce 
and probate, are brought only in superior court regardless 
of the amount in controversy. In the smaller judicial dis- 
tricts with a justice court instead of a municipal court , 
there is a similar division of the cases. 

The federal court system has a similar structure. While 
there are a number of courts that handle only specialized 
matters, such as the customs court and tax court , most cases 
start in the federal district courts . Congress has strictly 
limited the types of cases that fall within the jurisdiction 
of these courts. One type is the diversity case where each 
party resides in a different state and the amount in contro- 
versy is over $10,000. The other type is a case involving a 
federal question , that is, one applying the federal consti- 
tution, statutes, or treaties. 
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FEDEflU CO'JRTS 



C/MiforinIIa courts 



INin-D STATES 
SUPRE^1I• COURT 



IKITED STATES 
COUTr OF- .■\PPL\L 
(11 Circuits) 



U.S. DISTRICT COURT 
(O-J Districts) 



CALIFORIJIA 
SUPREME COURT 



STATE 
COURT OP mRM 
(5 Districts) 



SUPiiRIOR COURT 
(One per County) 




MU\'ICIP,\L COURT 
or 

JUSTICE COURT 
(319 Judicial 
Districts) 



APPELLATE 
COURTS , 




TRIAL 
COURTS 



A SIMPLIFIED VIEi^ OF THE FEDERU ANT) CALIFORNIA COURT STRUCTURES 
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(Dug Prow'oss Rq School DisciplinG) 



LAV7'/ER'S LESSON PLAN 



Constitutional Law 
Due Process 

To expose students to the concept of proced- 
ural due process* with particular reference 
to the Supreme Court's decision concerning 
due process requirements in the context of • 
school discipline. 

THE CASE 

The case used in this fact sheet is based on the Supreme Court' 
decision regarding procedural due process requirements in a 
case involving the suspension of students from school for a 
period of 10 days or less. Goss v. Looez, 419 U.S. 565, • 
95 S.Ct. 729, 42 L.Ed. 2d 725-11^75) ,—Tlie students will be 
grappling with the same issues faced by the Supreme Court 
justices : 

Dwight Jones was a student at Central High School and was 
present in the lunchroom when a large* number of students 
created a disturbance, causing significant damage to prop- 
erty in the lunchroom. This disturbance followed several 
weeks of unrest at the schon and sc.iool officials wore 
anxious to put an end to sv mruly behavior. The prin- 
cipal asked the iJew teache . . iO were present in the 
lunchroom for the names ot tnose students involved." Dwight 
jone3 was among 75 students identified, all of whom were 
immediately suspended from school for a period of five days 
as a resu; ■ of their alleged involvement in the lunchroom 
incident. Dwight maintains that he was merely an innocent 
byatander and took no part in the incident. However, he 
was never given an opportunity to present his side of the 
story, but was merely informed by the principal of the 
decision to suspend him. 



Area of Law: 
Specific Topic: 
Objective: 



The Due Process Clause of the United States Constitution 
requires that no person shall be deprived of life, liberty 
or property without due process of law. The requirements 
of due process are regularly changed by the Supreme Court. 
They vary in detail from situation to situation, but the 
central core of the idea is that a person should always 
have notice and a real chance to present his or her side 
in a legal dispute and that no law or government procedure 
should be arbitrary or unfair. 
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Cna day following the incidont, Dwighf s parents were noti- 
^ifn^i^ '^^^^t'l'^ principal of his suspGnsion and were 

i: u '^^^^"'^ ^ conferoucG to discuss Dwighf s future 
at the school. The fact of Dwighf s suspension v/as noted 

aSDli"fo?''?5"^"^-"^°''^^ colleges to which he might 

appi/ for admission or employers to whom he might apoly 

'i"-^} 5\ informed, pursuant to school rules", of the 

roo^ incide'^t suspended in connection with the lunch- 



QUESTIONS AND DISCUS.qiON 

A. What are the major issues raised by the case? 

Does a student have a right to some form of procedural 
due process protections before he can be suspended from 
school for a period of less than 10 days? if he does 
nave such a right, what form should those procedural pro 
tections take? v^c^uiao. 

B. Who has an interest in the issues? Which of these inter 
estG are or should be protected by law? why? 

The suspended btudent, the school, the orincipal, the 
other students and the students' parents all have an 
interest in the effectiveness and fairness of school 
disciplinary, procedures. 

The Supreme Court in its decision of this issue was only 
presented with and only considered the primary interests 
of the suspended student and the school itself. Ind'^ed 
It IS unji.kely that the Court would hold that anv of^the 
other parties have a protectable interest in the' issue 
In any case, their interests are essentially derived 
from and to an extent are identical to the interest of 
the student and the school. Thus, the student's parents 
share the same concerns as their child; they would want 

^2ni"?n''2K-^K\^^ ^® unjustly punished for an inci- 
dent m which he was not involved. On the other hand, 
the principal's interests would substantially be the 
same as those of the school itself. Finally, the other 
students would have conflicting interests: on the one 
nand, they would be concerned with the fairness of the 
procedures by which a student might be suspended because 
they themselves might someday be in a similar position^ 
on the other hand, they would be interested in the effec- 
tiveness of disciplinary procedures becauae thev miqht 
be adversely affected by the disruptive 'behavior of a 
single student or group of students. 

Wh.at are the arguments supporting the intorosts of the 
parties involved? 
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The argument that a student has a right to some 
form of notice and a hearing before he can be sus- 
pended from school for a period of less than 10 
days. (The Supreme Court limited itself to the 
10-day period or less suspension because more than 
10 days would require consideration of more proced- 
ures to protect students.) 

a. Is it fundamentally unfair to punish a person 
for an act which he has not committed. While 
it may be impossible to ever really know 
whether Dwight Jones was involved in the 
lunchroom incident, we can require the principal 
to employ a fact-finding procedure which will 
increase the likelihood that the truth will be 
uncovered^. In this case, the procedure followed 
by the principal was deficient in that he totally 
relied upon the identification of Dwight by a 
teacher who may not have had an opportunity to 
carefully observe who was involved in the incident, 
The only way to insure that the factfinding pro- 
cess is fair is to inform Dwight of the charges 
against him and allow him an opnortunity to pre- 
sent his side of the story. Th Fourteenth 
Amendment to the Constitution guarantees all 
persons the right to be treated' in this funda- 
mentally fair manner. It provides that the state 
shall not "deprive any person of . . . liberty 
or property without due process of law". This 
amendment also applies to actions by local gov- 
ernmental authorities, including public shcools. 
While we normally think of property in more 
tangible terms, such as a house or a car, the 
Supreme Court has held that a state can create 
a "property" interest entitled to Fourteenth 
Amendment protection by providing a statutory 
right to a certain service. In this case, the 
state (Ohio) has established a school system and 
has guaranteed all students between the ages of 
five and twenty-one the right to a free public 
education. (Each state sets its own age guarantee 
for a free public education.) Thus, the state 
has created a right entitled to Fourteenth Amend- 
ment protection and a student cannot be deprived 
of- this right, even for a relatively short period 
of time, without being afforded the protections 
inherent in the concept of due process. 

Suspending a student from school for a period 
of 10 days on charges of being involved in a 
serious disruptive incident in the school also 
advorGGly affects the student's interest in 
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"liberty" within the terras of the Fourteenth 
/Vnendmont* The Suprome Court has held that 
state or local governmental authorities can 
deprive an individual of liberty by making 
charges against him which adversely affect 
his reputation and may 'influence his ability 
to obtain a job or further schooling* In this 
case^ the principal of the school concluded 
without the benefit of a hearing that Dwight 
Jones was involved in a serious disruptive inci- 
dent in the school • The fact of his suspension 
has been noted in his permanent record cards 
and will be reported to any college to which 
he applies for admission or any employer to 
whom he would apply for a job* Thus^ Dwight** 
further freedom of movement or action has been 
affected by his suspension • The school should 
not be allov/ed to deprive Dwight of "liberty" 
without first providing him an opportunity to 
rebut the charges against him* 

2. T\\Q argument that the school has a legitimate inter- 
est in suspending Dwight Jones for a period of 10 
days without first notifying him of the charges 
against him and giving hin an opportunity to refute 
those charges. 

a» The school has not deprived Dwight Jones of 
any interest in "property" within the terms 
of the Fourteenth i\mendment. It is true that 
the state has created a right to education 
for children between the ages of five and 
tv/enty-one. However, the state also provided 
school administrators with the absolute right 
to suspend students for a period of 10 days 
or less without providing those students with 
any formal charges or an opportunity to refute 
the charges made against them. Thus, the state 
has, in effect, conditioned the right to a public 
education upon a principal's absolute right to 
suspend a student for 10 days or less, .'As the 
state is the authority which created the so- 
called "property" right, it can define the 
scope and nature of that right in whatever 
manner it chooses. 

b. There is no infringement upon any interest in 
"liberty" by virtue of the school's- decision 
to suspend Dwight Jones for a period of 10 days. 
The Constitution only protects an individual 
against serious injury to his reputation. In 
this casj, it cannot be said that Dwight Jones 
has suffered such an injury. There is no 
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substantial evidGnce that Dwight will not be 
able to attend college or will be denied future 
employment by virtue of his having been suspended 
for a period of only 10 days. 

c. Education is a purely local matter and should 
not be subject to rules and restrictions 
imposed by the federal constitution. The 
federal government, .through its court system, 
IS interfering with the judgment of local 
authorities as to how best educate and disci- 
pline students. 

d. The authority of teachers and principals could • 
be seriously undermined if they were not allowed 
to act quickly and decisively in dealing with 
disruptive behavior. That authority is vital 

to the maintenance of school discipline and 
would be seriously undermined if every charge 
made by a teacher or principal against a student 
were subject to challenge and contradiction by 
tne student being charged. 

e. The relationship between student and teacher or 
student and principal should not be cast in an 
adversarial mold. In reality, the relation- 
ship of student and teacher is complex and 
requires the teacher to assume many roles, 
including educator, advisor, friend, and, at 
times, parent-substitute. Requiring notice 

ana a hearing in disciplinary situations grossly 
ovorsiinplifies and undermines this complex rela- 
tionship by forcing student and teacher to deal 
with each other as adversaries. 

f. Requiring the school administration to give 
every student notice and a hearing, either " 
before or immediately after suspension, will 
place too much of a burden upon the school's 
limited resources. In this case, for example, 
75 students were suspended, if the principal 
or some other member of the school administra- 
tion were required to conduct a hearing for 
each one of those 75 students, it would be 
impossible for those officials to concentrate 
on running the school, which after all is their 
prim.ary responsibility. 

Children are not entitled to the same constitu- 
tional rights as adults. This is particularly 
true in the sensitive area of discipline in ^ 
^^fultn, including those employed by stat- 

iMn^ih^'''''?''?^-''^^' must be given a freer hand 
to punish and thereby provide guidance for our 
younger, less mature citizens. 
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h. If a court were to dGcidG that a student v;ere 
entitled to a due process hearing before he 
or she could be suspended from school for a 
period of loss than ten days on the basis that 
such a deprivation affected an interest in 
'^liberty" or "property"^ it would be inevitable 
that future courts v/ould have to rule that 
students were also entitled to hearings before 
other school decisions were made which affected 
their interests to an equal or greater extent • 
For example # a student who is college bound 
certainly has a significant interest in v/hether 
he or she receives an "A" or a "D" in a parti- 
cular course* Indeed/ it is not difficult to 
imagine that his or her-abil:ty to gain admis- 
sion to the college of his oi •:hoice *aay 
be more affected by the differ ^ between an 
"A'* or a "D" than the fact th- ne or she was 
suspended from school for a r od of less than 
ten days. Yet, to argue the t student has the 
constitutional right to challu**^;,e a grading 
decision is patently absurd. 

Courts traditionally decide due process issues in 
two phases:, first/ they rule upon whether an 
individual is entitled to any due process protec- 
tion under the circumstances of the case; and 
secondly/, if the answer to the first question is 
affirmative/ the courts then decide what form the 
due process protection should take. 

It is becoming accepted doctrine that what consti- 
tutes due process differs in varying factual 
contexts. Thus, it would be appropriate to focus 
the class discussion upon what: form due process 
protection should take in this case assuming that 
a decision is made that Dv/ight Jones is entitled 
to some form of due process protection. 

The lawyer should focus upon the following list 
of those elements v/hich have frequently been 
associated with due process hearings: 

a. Notice of the charges - written or oral. 

b. The right to have a hearing before an impartial * 
third party. In this context/ that might be 
somebody brought in from outside the school/ 

or perhaps/ a teacher who was not an observer 
to or involved in the incident. 

c. The right to be represented by counsel/ or, 
in the alternative/ by a counsel-substitute* 
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d. The right to have a decision in the case 
decided on the basis of evidence presented at 
a hearing at which the accused is present. 
The evidence that is presented can be evi- 
dence other than that of the testi.monv of 
witnesses. 

e. The right to cross-examine any witnesses 
presenting adverse testimony. 



f. 



The right to present witnesses in one's own 
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defense. 

g. The right of the accused to testify in his 
own behalf. 

What are the functions served by each of these 
elements of a due process hearing? which of 
these elements should be included in the due 
process rights afforded a student facing susoen- 
sion from school for a period of less than 10 
days? In discussing this issue, the class atten- 
tion should be focused upon the following factors: 
the magnitude of the potential deprivation faced 
by the student, the interest of the school in mini- 
mizing the administrative burden placed upon it, 
and the mte-est of the student in guaranteeing 
that a decision in his case be based upon an under- 
standing and appreciation of all of the facts and 
circumstances. 

4. Which arguments do the students find most oersua- 
sive and why? For a surjnary of those arguments 
the court found most persuasive, see the section 
Decision m the Case" below. 

a. Ask the students how they would feel i^' the 

oi^S'^^t^r ^"'^'olved them, or someone they like 
or dislike. . ^ 

b. What effects, if any, would and/or should the 
following factors have in resolving the dispute 
or the problem; fu^c 

(1) Prejudice; 

(2) Sympathy; 

(3) Relative needs of the parties; the needs 
of Dwight Jones and the state, as repre- 
sented by the school, appear to have 
been factors in the court's decision 
although they v/ere discussed in terms of 
interest. Looking beyond that term, it 
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would GOGin that the court considered the 
student's needs to consist basically of 
preserving his or her right to remain in 
school and to be free of injuries to his 
or her reputation unless it is decided 
that he or she is actually guilty of wrongs 
doing after he has been provided an oppor- 
tunity to refute the charges against him. 
The school '9 need to be free of a complex 
and protracted hearing procedure was 
recognized by the court in its decision 
to restrict a student's due process rights 
to notification of the charges against hiitt 
and an opportunity to rebut those charges; , 

(4) Society's needs. 

c. Ask the students hov/ they would resolve the 
dispute or the problem and why. 

RESOLUTION OF THE DISPUTE OR DILSMVuX 

The Supreme Court decided the case as follows: 

The Court hold that the suspension of a student from school 
for a period of ten days or less constitutod both a deoriva- 
tion of liberty "and property. The property right involved 
■v/as the right, created by state statute, to receive a free 
education between the ages of five and tv/enty-one. The 
involuntary deprivation of that right for a period of even 
one day constitutes a deprivation of property. This is true 
oven though state statute grants school administrators the 
right to suspend students for a period of up to two weeks; 
the Court noted that such power granted to school adminis- 
trators did not include the power to suspend a student arbi- 
trarily or for no cause whatsoever. The Court also rejected 
the claim that suspension from school for a period of ten 
days or less is an insignificant loss that is not worthy of 
due process protection. The Court restated the standard 
that so long as the loss was more than de minimis (or insig- 
nificant) , it fell v/ithin the requirements of the Due- Process 
Clause. 

The liberty interest which the Court found had been infringed 
upon in the case of a suspension from school for a period of 
ton days or less was the interest in not having one's good 
ncimo, reputation, honor, or integrity placed in jeopardy by 
virtue of governmental action. In this case, the .charges made 
against the student, if sustained and recorded, could seriously 
damage a student's standing with his or her fellow pupils and 
tr«achcrs as well as interfere \/ith later opportunities for 
hi</h«-^r education and employment. 
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ilaviri'j docid.^d that a student could not be suspended for a 
period of ton days or less without being afforded some form 
of due process protection, the Court next considered what 
form that protection should take. As a basic minimum, the 
Court recognized that the concept of due process requires 
some form of hearing at v/hich the accused can present his case. 
However, the Court recognized that the timing of such notice 
and the form of such hearing requires an appropriate accomo- 
dation of the competing interest involved. In this instance, 
the interest of the student is to avoid unfair or mistaken 
exclusion from the educational process, with all of its unfor- 
tunate consequences. The possibility of error in the fact- 
finding process is not trivial and thus some form of protection 
must be afforded to protect the students' interest. The inter- 
est of the school, on the other hand, is to minimize the dis- 
ruptive effect which a complicated notice and hearing procedure 
might have upon the maintenance of -school discipline. 

After balancing these two interests, the Court concluded 
that the Due Process Clause and due process requires, in 
connection with a suspension of ten days or less, that 
prior to suspension the student be given oral or written 
notice of the charges against him and, if he denies them, 
an explanation of the evidence the authorities are relying 
upon and an opportunity to present his side of the story. 
The Court explained that it would not be necessary to provide 
a student with an opportunity to prepare his defense follow- 
ing notice. Rather, the Court envisioned that due process 
in this context would be extremely informal: a school 
administrator would orally tell a student what offense he 
was accused of having committed and the student would be 
entitled to explain his side or position on the matter. The 
Court explicitly rejected the suggestion that a student who 
was suspended from school for a period of ten days or less 
be allowed an opportunity to retain counsel, to present wit- 
nesses in his own defense, and to cross-examine witnesses 
presenting testimony against him. The Court recognized that 
to impose trial type procedures in each such case "might well 
overwhelm administrative facilities in many place, and, by 
diverting resources, cost more than it v;ould save in educa- 
tional effectiveness." 42 L.Ed, at 740. Finally, the Court 
recognized that in certain situations where, for example, 
the continued presence of a student in school constituted a 
danger to persons or property or the proper functioning of 
the academic process, it would be admissibl';? to remove such 
a student immediately from the school and to provide him as 
soon as practicable thereafter with notice and an opportunity 
to respond to any charges against him. 

The following hypotheticals are either based on issues 
explicitly left unresolved by the Supreme Court in its school 
'lijciplino decision or are suggested by the dis.*;enting opin- 
ions m that case. They are designed to stimulate the students' 
thinking, not to inform th'^m of the present state of the law: 
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CASE 1 

James Smith took a mathematics examination and received a 
failing grade even though all of the answers on his paper 
were correct, when he asked his teacher why he b^A received 
the failing grade, he was told that another student had 
reported that he had seen James cheating, during the examina- 
tion. The teacher was unwilling to listen to James' defense. 
Should James have been provided some form of due process 
protection prior to or possibly ^fter receiving the failing 
grade and if so, what form shoula that due. process protection-, 
take? 

CASE 2 

Robin Kennedy was a straight A student who received a C on 
a history examination. She fears that this grade will pre- 
vent her from being accepted into the highly competitive 
college of her choice. She shows her examination paper to 
her friend's father, who is a college history professor, 
and is told by him that her examination paper is brilliant 
and 13 deserving of A+. Her teacher refuses to tell her 
why he gave her such a low grade on the examination. Has 
Robin been deprived of any interest in property or liberty 
which would entitle her to due process protection? If so, 
what is the nature of that . interest or interests? If she 
has suffered such a deprivation, what form of due process 
protection should she be entitled to? 

REFERENCES 

Statutes and court decisions pertaining to this area of the 
law are the following: Goss v. Looez, 419 U.S. 565, 95 
S.Ct. 729, 42 L.Ed. 2d 725^975)7" 

California statutory law pertaining to school disciplinary 
procedures: Ed. Code § 10601, et seq. 

All legal materials and presentations provided by the 
Constitutional Rights Foundation are intended strictly 
for academic purposes and may not reflect the current law 
of any particular jurisdiction. 

The Constitutional Rights Foundation does not give legal 
advic3. If any instructions supplied by the Foundation is 
sug-estivG of a solution to a personal probelm, the recip- 
iont should seek independent professional judgment concerning 
the specific problem. 
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